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not disabled for the work to be per-
formed employed in the locality for es-
sentially the same type of work; 

(c) Prohibit employers from reducing 
the wage rates prescribed by certificate 
in effect on June 1, 1986, for two years; 

(d) Permit the continuance or estab-
lishment of work activities centers; 
and 

(e) Provide that any employee receiv-
ing a special minimum wage rate pur-
suant to section 14(c), or the parent or 
guardian of such an employee, may pe-
tition for a review of that wage rate by 
an administrative law judge. 

§ 525.2 Purpose and scope. 
The regulations in this part govern 

the issuance of all certificates author-
izing the employment of workers with 
disabilities at special minimum wages 
pursuant to section 14(c) of FLSA. 

§ 525.3 Definitions. 
(a) FLSA means the Fair Labor 

Standards Act of 1938, as amended. 
(b) Secretary means the Secretary of 

Labor or the Secretary of Labor’s au-
thorized representative. 

(c) Administrator means the Adminis-
trator of the Wage and Hour Division, 
U.S. Department of Labor, or the Ad-
ministrator’s authorized representa-
tive. 

(d) Worker with a disability for the 
purpose of this part means an indi-
vidual whose earning or productive ca-
pacity is impaired by a physical or 
mental disability, including those re-
lating to age or injury, for the work to 
be performed. Disabilities which may 
affect earning or productive capacity 
include blindness, mental illness, men-
tal retardation, cerebral palsy, alco-
holism, and drug addiction. The fol-
lowing, taken by themselves, are not 
considered disabilities for the purposes 
of this part: Vocational, social, cul-
tural, or educational disabilities; 
chronic unemployment; receipt of wel-
fare benefits; nonattendance at school; 
juvenile delinquency; and, correctional 
parole or probation. Further, a dis-
ability which may affect earning or 
productive capacity for one type of 
work may not affect such capacity for 
another. 

(e) Patient worker means a worker 
with a disability, as defined above, em-

ployed by a hospital or institution pro-
viding residential care where such 
worker receives treatment or care 
without regard to whether such worker 
is a resident of the establishment. 

(f) Hospital or institution, hereafter re-
ferred to as institution, is a public or 
private, nonprofit or for-profit facility 
primarily engaged in (i.e., more than 50 
percent of the income is attributable 
to) providing residential care for the 
sick, the aged, or the mentally ill or 
retarded, including but not limited to 
nursing homes, intermediate care fa-
cilities, rest homes, convalescent 
homes, homes for the elderly and in-
firm, halfway houses, residential cen-
ters for drug addicts or alcoholics, and 
the like, whether licensed or not li-
censed. 

(g) Employ is defined in FLSA as to 
suffer or permit to work. An employment 
relationship arises whenever an indi-
vidual, including an individual with a 
disability, is suffered or permitted to 
work. The determination of an employ-
ment relationship does not depend 
upon the level of performance or 
whether the work is of some thera-
peutic benefit. However, an individual 
does not become an employee if en-
gaged in such activities as making 
craft products where the individual 
voluntarily participates in such activi-
ties and the products become the prop-
erty of the individual making them, or 
all of the funds resulting from the sale 
of the products are divided among the 
participants in the activity or are used 
in purchasing additional materials to 
make craft products. 

(h) Special minimum wage is a wage 
authorized under a certificate issued to 
an employer under this part that is less 
than the statutory minimum wage. 

(i) Commensurate wage is a special 
minimum wage paid to a worker with a 
disability which is based on the work-
er’s individual productivity in propor-
tion to the wage and productivity of 
experienced nondisabled workers per-
forming essentially the same type, 
quality, and quantity of work in the vi-
cinity in which the individual under 
certificate is employed. For example, 
the commensurate wage of a worker 
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with a disability who is 75% as produc-
tive as the average experienced non-
disabled worker, taking into consider-
ation the type, quality, and quantity of 
work of the disabled worker, would be 
set at 75% of the wage paid to the non-
disabled worker. For purposes of these 
regulations, a commensurate wage is 
always a special minimum wage, i.e., a 
wage below the statutory minimum. 

(j) Vicinity or locality means the geo-
graphic area from which the labor force 
of the community is drawn. 

(k) Experienced worker means a work-
er who has learned the basic elements 
or requirements of the work to be per-
formed, ordinarily by completion of a 
probationary or training period. Typi-
cally, such a worker will have received 
at least one pay raise after successful 
completion of the probationary or 
training period. 

§ 525.4 Patient workers. 
With respect to patient workers, as 

defined in § 525.3(e), a major factor in 
determining if an employment rela-
tionship exists is whether the work 
performed is of any consequential eco-
nomic benefit to the institution. Gen-
erally, work shall be considered to be 
of consequential economic benefit if it 
is of the type that workers without dis-
abilities normally perform, in whole or 
in part in the institution or elsewhere. 
However, a patient does not become an 
employee if he or she merely performs 
personal housekeeping chores, such as 
maintaining his or her own quarters, or 
receives a token remuneration in con-
nection with such services. It may also 
be possible for patients in family-like 
settings such as group homes to rotate 
or share household tasks or chores 
without becoming employees. 

§ 525.5 Wage payments. 
(a) An individual whose earning or 

productive capacity is not impaired for 
the work being performed cannot be 
employed under a certificate issued 
pursuant to this part and must be paid 
at least the applicable minimum wage. 
An individual whose earning or produc-
tive capacity is impaired to the extent 
that the individual is unable to earn at 
least the applicable minimum wage 
may be paid a commensurate wage, but 
only after the employer has obtained a 

certificate authorizing payment of spe-
cial minimum wages from the appro-
priate office of the Wage and Hour Di-
vision of the Department of Labor. 

(b) With respect to patient workers 
employed in institutions, no deduc-
tions can be made from such individ-
uals’ commensurate wages to cover the 
cost of room, board, or other services 
provided by the facility. Such an indi-
vidual must receive his or her wages 
free and clear, except for amounts de-
ducted for taxes assessed against the 
employee and any voluntary wage as-
signments directed by the employee. 
(See part 531 of this title.) However, it 
is not the intention of these regula-
tions to preclude the institution there-
after from assessing or collecting 
charges for room, board, and other 
services actually provided to an indi-
vidual to the extent permitted by ap-
plicable Federal or State law and on 
the same basis as it assesses and col-
lects from nonworking patients. 

§ 525.6 Compensable time. 

Individuals employed subject to this 
part must be compensated for all hours 
worked. Compensable time includes 
not only those hours during which the 
individual is actually performing pro-
ductive work but also includes those 
hours when no work is performed but 
the individual is required by the em-
ployer to remain available for the next 
assignment. However, where the indi-
vidual is completely relieved from duty 
and is not required to remain available 
for the next assignment, such time will 
not be considered compensable time. 
For example, an individual employed 
by a rehabilitation facility would not 
be engaged in a compensable activity 
where such individual is completely re-
lieved from duty but is provided ther-
apy or the opportunity to participate 
in an alternative program or activity 
in the facility not involving work and 
not directly related to the worker’s job 
(e.g., self-help skills training, recre-
ation, job seeking skills training, inde-
pendent living skills, or adult basic 
education). The burden of establishing 
that such hours are not compensable 
rests with the facility and such hours 
must be clearly distinguishable from 
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